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NEBEKER v. COCHRAN. 697 

Circuit Court of Indiana, Twenty-first Circuit. 

NEBEKER et al. v. COCHRAN et al. 

The maker of a negotiable note who executes it in such form as to admit of 
fraudulent alteration with ease and without leaving any trace of the fraud by 
which a purchaser can be put on his guard, is estopped by his negligence from 
setting up the alteration against a bond fide holder for value. 

This was an action upon a negotiable note. Cochran, the 
maker, answered that when the note was executed by him there 
was attached to it, as part of it, a condition to the effect that it 
was not to be paid until the profits arising from the sales, by him, 
of "Drake's horse hay-fork and carrier," should equal the amount 
of the note ; and that since the delivery of the note and without 
his consent the condition had been taken from it. 

The plaintiffs replied that they were purchasers for value without 
notice of the alteration ; and that when they purchased the note, 
it was as it now is, and without any sign or mark indicating altera- 
tion ; that it was made upon a blank of the usual form, surrounded 
by a double line border, with from one-eighth to one-quarter of 
an inch of blank space outside the border ; and that if any condi- 
tion was ever attached it was outside the border, and so attached 
that it could be easily removed without leaving any trace or mark 
of the alteration. To this reply the defendant demurred on the 
ground that it did not contain sufficient facts, &c. 

Davidson, J. — The question is this : will the maker of a note, 
negotiable by the law merchant, who executes it in such form as 
to admit of alteration with ease, and without leaving any trace or 
mark by which the alteration can be detected, or a purchaser 
put upon his guard, be estopped, if such alteration is made, from 
setting it up as a defence, in a suit by a bond fide holder for 
value? If this question is to be answered in the negative, the 
character of negotiable paper will be most seriously damaged. To 
permit such a defence under such circumstances would be to lift 
the burden from the negligent maker and place it upon the inno- 
cent holder; to discharge him whose confidence, rashly bestowed, 
has been betrayed — whose act contributed to the fraud — and 
make him suffer " who reposes no confidence, but acts upon what 
the law admits is primd facie evidence." If this reply is not good, 
the makers of negotiable notes will be exempted from any duty of 
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698 NEBEBER v. COCHRAN. 

care whatever, and under no circumstances can anybody suffer but 
the innocent holder. 

In Chapman v. Rose, 56 N. Y. 137 and Nebeker et al. v. Cut- 
singer, decided by the Supreme Court of Indiana (48 Indiana 
436), the maker of this class of paper, who could read, 'but 
who had signed the note without reading it, and upon the repre- 
sentation of the payee that it was an order only that he was sign- 
ing, was held liable to a bond fide endorsee for value. In the cases 
of Redlich v. Boll, 54 N. Y. 234 ; Rainbolt v. Eddy, 34 Iowa 
440, and Garrard v. Sadden, 67 Penna. St. 82, the notes in suit 
had been materially altered by unauthorized additions in filling 
blanks left by the makers, and the makers were held to be estop- 
ped from setting up the defence to the suits of endorsees for value 
and without notice of the fraud. In each of the cases cited the 
maker's liability was placed upon the ground of negligence. The 
negligence of the maker in signing a note with the condition so 
attached that it may be removed without leaving any mark to 
attract attention or excite suspicion, will more readily admit of 
fraudulent practices, than his negligence in signing the note with- 
out reading it, or without drawing his pen through the blanks in it. 
The risk of detection would be greater to him who would under- 
take to falsely read an instrument to another who was to sign it, 
than to him who removed a condition which had been so attached 
as to make its removal, without leaving any trace or sign, con- 
venient and easy. No greater premium could be offered to negli- 
gence than to hold, in such a case, that the maker could successfully 
plead the alteration against a bond fide holder for value. If a 
note is put into circulation in such form that a material part of it 
may be detached, leaving a perfect instrument, without any sign 
of alteration, the act is not distinguishable from that of the execu- 
tion of a note in such form as to admit of an addition by which its 
meaning is changed. If it is the duty of the maker of negotiable 
paper to execute it in such form as will not readily admit of altera- 
tion by the addition of words, increasing his liability, it is equally 
his duty to see that it is not executed in such form as will, with 
facility, admit of alteration by taking words therefrom, whereby 
the same effect is produced. The cases cited, therefore, support 
the reply in this case. The case of Zimmerman v. Rote, 75 Penna. 
St. 188, is very much like this, and in that case the court says : 
" It is the duty of the maker of a note to guard, not only himself, 
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but the public against fraud and alterations, by refusing to sign 
negotiable paper, made in such form as to admit of fraudulent 
practices upon them, •with ease and without ready detection." By 
executing a note in such form, that a material part may be de- 
tached and a perfect instrument left, the maker places it in the 
power of the payee to perpetrate fraud with ease and facility, and 
without risk of detection. By intrusting such paper to the payee, 
the maker asserts his confidence that the payee will practise no 
fraud ; and if that confidence is misplaced, the maker, rather than 
an innocent holder, must suffer. Confidence under such circum- 
stances is certainly a species of negligence : Putnam v. Sullivan, 
3 Mass. 45. The maker places it in the power of the payee to do 
the wrong ; his act facilitates and invites the fraud, and he ought 
to suffer any loss resulting therefrom. It follows from the forego- 
ing views that the facts stated in the reply are sufficient to avoid 
the answer, and the demurrer is therefore overruled. 
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Agent. 

Admissibility of Statements by. — Statements made by a general agent, 
in order to be evidence against his principal, must have been made in 
the course of the business intrusted to him : Ashmore v. Pennsylvania 
Steam Towing Co., 9 Vroom. 

This rule excludes all statements or narrations of such agent which, 
although relating to the business of the principal, were not made in exe- 
cution of the agency : Id. 

1 From Hon. Thos. G. Jones, Reporter ; cases decided at January Term 1875 ; 
the volume in which they will be reported cannot yet be indicated. 

2 From Hoyt Post, Esq., Reporter ; cases decided at February and April 
Terms 1875. 

3 From John M. Shirley, Esq., Reporter; to appear in 54 & 55 N. II. Reports. 

4 From G. D. W. Vroom, Esq., Reporter ; to appear in vol. 9 of his Reports. 

5 From Hon. 0. M. Conover, Reporter ; to appear in 36 Wisconsin Reports. 



